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Such a determination enables the Department to
undertake “any necessary eradication or control meas-
ures.” The Department must notify affected property
owners prior to beginning response actions, however.
After providing this notice, PDA agents can enter pri-
vate premises during reasonable hours.!

On the other hand, if PDA determines that an infesta-
tion is not serious, its agents are not granted unre-
stricted entry onto private property. Instead, the
agency must issue an order prescribing the treatment
to be undertaken and a deadline for its completion.
Issuance of a control or eradication order automatical-
ly quarantines the property until the required control
or eradication procedures have been completed to
PDA’s satisfaction.?

If a property owner fails to comply with a control order,
the agency is then authorized to undertake the control
action.”® Although the right to enter the premises is
not explicit in the response section, the general entry
authority discussed in the previous section is likely to

apply.

The above response options are the primary tools for
responding to infestation, but response authority
under several other sections of the PAPPA are also
noteworthy. First, the statute is self-enforcing with
respect to nuisance pests. That is, once PDA has
declared an organism a nuisance pest, it is illegal for a
landowner to allow any such pest to remain on its prop-
erty.!* Thus, the failure by landowners to respond to
the presence of such pests on their lands is illegal.
Although this provision does not provide for entry by
PDA, the general entry authority would probably per-
mit agents to enter property to check for the presence
of nuisance pests — and therefore to check for compli-
ance with the nuisance pest eradication provision.

Finally, two PAPPA provisions dealing with other mat-
ters permit response as part of their primary functions.
First, the inspection section includes a clause author-
izing PDA to “prescribe treatment for control of plant
pests.”® Although it is unclear how this provision
interacts with section 19, it may permit PDA to require
responses without forcing the agency to make a pre-
mature determination regarding the seriousness of the
infestation. If so read, this provision could prove to be
an extremely useful component of the agency’s rapid
response authority.
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Second, the institution of a quarantine permits the
agency to require the destruction of any crop within
the quarantine area. This provision applies to only host
or reservoir crops, and therefore cannot be used
against non-crop forest pests and other non-agricultur-
al pests.'S Nonetheless, it is a useful supplemental tool
for requiring complete response by private entities.

Quarantine

PDA is granted quarantine authority pursuant to sec-
tion 21 of PAPPA. Quarantines are intended to prevent
the dissemination of pests in the state or to prevent or
delay the introduction of a pest into the state.
Quarantines can thus be imposed on both out-of-state
and in-state areas. In-state quarantines, where
imposed, may include a larger area than that already
infested.!” Quarantines may be established either by
regulation or simply through notice. Because the latter
requires no comment period or other lengthy proce-
dural elements, they are likely to be a useful element
of rapid response actions in the state.

Unfortunately, PDA’s authority is limited with respect
to the consequences of a quarantine declaration.
Establishment of the quarantine allows the agency to
regulate movement only “from the area under quar-
antine.” As a result, movement within the quarantine
area — even in locations not yet infested — cannot be
proscribed. This shortcoming is balanced against
PDA’s otherwise-broad regulatory authority. As noted
above, the Department may “regulate the planting,
growing or harvesting of any crop that serves as a host
or reservoir for the pest,” may prohibit of planting of
specific crops in specific locations and at specific
times, and may require the destruction of any tree or
crop.’® This allowance for “special provisions” is
potentially a powerful tool for removing hosts in the
agricultural setting. Its utility against non-crop pests
is limited, however, rendering quarantines of little
use against such pests. It is also worthwhile to note
that the statute contains no provision for exceptions,
permits, or other methods for instituting limited
quarantines. The “all-or-nothing” nature of this provi-
sion may be a disincentive for PDA to institute quar-
antines at the outset of a rapid response action.

Finally, as noted above, property subject to a pest con-
trol or eradication order is automatically quarantined.
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While such quarantines do not apply on an areawide
basis and thus may be of limited utility as a response
tool, they are a potent incentive for quick compliance
with the response order and may enhance the prophy-
lactic utility of that order pending compliance.

Compensation

PAPPA contains no explicit provision assigning respon-
sibility for compensation for damage done as part of a
response action. Nonetheless, there are several appli-
cable provisions. First, as noted above, PDA can
declare a pest to be a public nuisance. When it has
exercised this power, it is likely that a landowner could
receive no compensation for destruction of any infest-
ed plant or article. On the other hand, the existence of
this power suggests that some declared pests are not a
nuisance, making compensation for the destruction of
articles infested with non-nuisance pests more likely.
Second, the statute does provide that owners must
compensate PDA where the owner fails to comply with
a section 19 control or eradication order. As such, it is
unlikely that an owner could recover the costs of the
response action in any case.

Tree Cutting

PAPPA contains no limitations on tree cutting. Some
PDCNR statutes, however, do limit tree cutting, and
may therefore interfere with tree cutting on state for-
est lands. In areas within state parks designated “nat-
ural areas,” for example, biological processes are not
normally subject to human intervention if they would
degrade the “inherent values” of those areas.” Insect
and disease control in these areas are determined on a
case-by-case basis.” Similarly, state forest natural
areas and wild areas are managed without human
interference in biological processes except as needed
for health and safety' Biological processes on other
state lands, however, are managed in accordance with
a management plan.

Other provisions require prior departmental approval,
including the use of chain saws and tree destruction or
removal.”? Finally, other tree cutting is subject to regu-
lation. Tree cutting on state forest lands, therefore,
must be limited by stump height and tops and slash
must be removed 25 feet or more from streams and
state forest boundaries.”

The above restrictions on the management tools avail-
able on certain state lands are surprisingly formidable,
and could limit the availability of tree cutting — or any
response — in some areas. PDCNR, however, has dis-
cretion to manage such lands where necessary, and
may choose to respond to nascent infestations in such
areas to preclude the necessity of undertaking a much
broader effort after an infestation becomes estab-
lished. Ultimately, the manner in which PDCNR uses
the flexibility offered by the state’s case-by-case
process will determine the outcome of ED/RR pro-
grams in natural areas.

Pesticides

As noted above, PDA governs the Pennsylvania pesti-
cide law. Although that law contains many of the same
elements as other pesticide laws, it also contains some
unique provisions.

All pesticides must be registered with both EPA and
PDA to be legally distributed or applied, and all pesti-
cide applicators — including public applicators — must
be licensed by the state.* Only one of the normal reg-
istration exemptions is present in Pennsylvania, as
state law includes no provision for emergency or provi-
sional use of pesticides pending registration. SLN reg-
istration, however, is available where the registrant
can show that the pesticide otherwise conforms to
FIFRA labeling requirements and will remedy the pest
problem without causing “unreasonable adverse
effects on the environment.”®

PDA also maintains a list of restricted use only pesti-
cides that is consistent with federal lists except where
a “local need or imminent hazard” necessitates
restricting the use of a pesticide that is registered for
general use with EPA.% Although PDA generally does
not alter the federal restricted use list, it can condition
the use of restricted pesticides by time and place, and
it can require a permit prior to the use of any such pes-
ticide.”

There are several requirements for the use of pesti-
cides. Most generally, pesticides cannot be handled,
transported, stored, displayed or distributed as to
endanger man or his environment.?® Pesticides cannot
be used contrary to their labeling,® except for: (i)
application at a dosage, concentration, or frequency
less than that specified on the label; (ii) application
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against a non-specified pest on a specified host plant,
unless contrary to specific label instructions; and (iii)
application using a non-specified but non-prohibited
method.®

In addition to these common provisions, Pennsylvania
has adopted some unique limitations on use. First,
advisory instructions on pesticide labels are binding.*!
Also, pesticides cannot be applied to the property of
another except where the application is “done under
the direction of a governmental entity to protect the
health and welfare of the public.”®® The same
allowance applies to application that may leave a
residue on the property of another.”® Thus, PDA itself is
not bound by this restriction on pesticide use.

Some categories of restricted use pesticide applica-
tions require the applicator to notify either neighbor-
ing landowners or the community at large prior to the
application. The required notification must occur no
less than 14 days prior to application, and no more
than 45 days prior to application.® Applicable cate-
gories of use include right-of-way applications, non-
agricultural specific site applications, nonagricultural
area-wide applications, and agricultural applications.

Special notification provisions also apply to hypersen-
sitive individuals.®® Any such individual living within
500 feet of an application site must be notified
between 12 and 72 hours prior to the application,
which must occur over a period lasting less than 24
hours.

Restricted use pesticides are also prohibited within
100 feet of certain publicly owned or designated lands
without a waiver.”® Lands affected by this provision
include the designated “natural areas and wild areas”
on state forest and state park lands and areas desig-
nated on the state Natural Diversity Inventory as con-
taining “rare or endangered species or significant nat-
ural communities.”” Waivers for use of pesticides on
these lands are granted only if the pesticide applica-
tion is necessary and will result in a “demonstrated
public benefit,” “will not cause adverse impact on the
use of the area to be protected,” and “will not result in
the destruction or loss of any rare or endangered flora
or fauna or significant natural community existing in
the protected area.”® In order to meet the no-adverse-
impact standard, each request for a waiver must
include a “[s]pecific evaluation of possible detrimen-
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tal effects on water quality, air quality, groundwater,
public health and safety, nontarget plants and animals,
habitat diversity and interspersion and biological pro-
ductivity.” Waiver requests must be made at least 90
days prior to the application.® In addition, aerial her-
bicide spraying is banned in the above natural and wild
areas.*!

Pennsylvania law thus contains several restrictions on
pesticide use that could severely limit pesticide use as
a pest control tool, especially on the state lands listed
above and in suburban and residential areas. The two-
week notification requirement could prove troubling
for ED/RR programs, and at the very least requires a
degree of advance planning regarding the pesticides to
be used in the response.

Notes

1.P.L. 1228, No. 162 (1992). Pennsylvania is in the midst of consoli-
dating its laws. Where a law has already been consolidated, it is
cited to the “Pa. Cons. Stat.” Unconsolidated statutes, including the
PPA, are initially cited according to their public law number and
thereafter in shortened form.

2.PAPPA § 2.
3.PAPPA § 20.

4.1t is important to note that listing as a nuisance pest is not a pre-
requisite to agency response action.

5.Conservation and Natural Resources Act, Pub. L. 89, No. 18
(1995), Pa. Stat. Ann. tit. 71 § 1304.302.

6.P.L. 90, No. 24 (1974), as amended by P.L. 1542, No. 167 (Dec. 12,
1986).

T.PAPPA § 18.

8.PAPPA § 4(a).

9.PAPPA § 5.

10. PAPPA § 9.

11. PAPPA § 19(a).

12. PAPPA § 19(b).

13. PAPPA § 19(c).

14. PAPPA § 20.

15. PAPPA § 18.

16. PAPPA § 21.

17. PAPPA § 21.

18. PAPPA § 21.

19. 17 Pa. Cons. Stat. § 17.3.

20. Id. at § 17.4.

21. 17 Pa. Cons. Stat. § 27.2-27.4.
22. 17 Pa. Cons. Stat. §§ 11.209, 11.211, 21.31.
23. 17 Pa. Cons. Stat. § 21.33.

24. PAPCA §§ 5.1(a), 8(a)(1), 17.1, 8(m), 15.1(a); see also 7 Pa.
Cons. Stat. §§ 128.103(h), 128.91, 128.41-128.45.
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25.
26.
27.
28.
29.
30.
31
32.
33.
34,

PAPCA §5.1(h), 7 Pa. Cons. Stat. § 128.92.
PAPCA § 7.

PAPCA § 7(b)(6).

PAPCA § 8(g), 7 Pa. Cons. Stat. §128.103(a).

PAPCA § 8(e), 7 Pa. Cons. Stat. § 128.193(b).

7 Pa. Cons. Stat. § 128.2.

7 Pa. Cons. Stat. § 128.103(b).
7 Pa. Cons. Stat. § 128.103(f).
Id. § 128.103(g).

7 Pa. Cons. Stat. § 128.2.

35. 7 Pa. Cons. Stat. § 128.111-12.
36. PAPCA § 25.1(a)(3).

37. §§ 25.1(b)(1)-(2). 7 Pa. Cons. Stat. § 128.102. Rare and endan-
gered species are found at 17 Pa. Cons. Stat. Ch. 45 (rare plants)
and 58 Pa. Cons. Stat. Ch. 75, 133 (endangered species and wildlife
classification).

38. PAPCA §§ 25.1(a)(3)(i)-(iii).

39. 7 Pa. Cons. Stat. § 128.102(b)(2).
40. 7 Pa. Cons. Stat. § 128.102(c).
41. 17 Pa. Cons. Stat. § 17.4.

State Early Detection/Rapid Response Programs

77




State Authorities: South Carolina

78

South Carolina

Jurisdiction and Definitions

The South Carolina Crop Pest Commission (SCCPC) is
primarily responsible for the regulation and manage-
ment of plant pests.! SCCPC is authorized to promul-
gate regulations as necessary to eradicate or prevent
the spread of plant pests and can restrict plant imports
and carry out pest control operations.? The state plant
pest law also grants SCCPC police powers for the pur-
pose of implementing the pest control regulations.?

The exception to SCCPC’s authority occurs during for-
est pest outbreaks, when the state Commission of
Forestry (SCCF), a division of the Department of
Natural Resources, administers the response action.*
Even in forest pest outbreaks, however, quarantine and
other actions to prevent the introduction or spread of
the forest pests remain SCCPC’s responsibility.’ Local
plant pest ordinances are not permitted in any case.’
South Carolina’s jurisdictional structure is thus opti-
mal, as one agency takes a lead position for regulatory
purposes, while others participate in management
activities in their areas of expertise.

SCCPC has jurisdiction over all pests, which include
“[a]ny living stage of insects, mites, nematodes, slugs,
animals, protozoa, snails or other invertebrate ani-
mals, bacteria, weeds, fungi, other parasitic plants or
their reproductive parts, or viruses, or organisms simi-
lar to or allied with the foregoing, including genetical-
ly engineered organisms or infectious substances
which directly or indirectly may injure or cause dis-
ease or damage in plants or their parts . . ., and which
may be a serious agricultural threat to the State.”” This
definition is admirably broad, as it permits regulation
of all invertebrates and contains a general savings
clause that protects against accidental omissions. The
definition of “forest pest” is more succinct and
includes “any insect, disease or closely related organ-
ism” that is harmful to forests or timber? “Timber”
includes forest trees, whether alive, dead, standing, or
down.” While this definition omits the lengthy list of
potential pests, it is general enough to permit SCCF to
address any potential pest, so long as “closely related
organism” is read liberally. The reference to the broad
term “timber” also has the great virtue of expressly
presaging treatment of a variety of potential hosts.
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In addition to its plant pest regulatory and manage-
ment authority, SCCPC also administers the South
Carolina Pesticide Control Act.'® SCCPC’s rulemaking
powers, however, are delegated by law to the director
of the Division of Regulatory and Public Service
Programs at Clemson University.!! The definitions of
pest and pesticide under the pesticide control act
track those found in FIFRA.!2

Inspection

Unfortunately, while SCCPC’s regulatory authority is
broad, it is not explicitly authorized to carry out any
inspections for plant pests on any lands. Instead, it
must first declare a quarantine for a particular pest
and thereafter promulgate regulations providing for
inspection and response authority for that pest.!
Although this is an unfavorable regulatory structure
for early detection purposes, there are two positives
that can be drawn from SCCPC’s crop provisions. First,
the statute imposes no limits on the Department’s reg-
ulatory authority that might prevent it from enforcing
a rule that permits entry onto private lands. Second,
once the Department has inspection authority, it
becomes illegal for any person to interfere with an
inspection.* Notwithstanding these two positives,
South Carolina’s pest response law could be signifi-
cantly strengthened by permitting SCCPC to develop a
systematic pest inspection system.

SCCF’s inspection authority, surprisingly, is broader
than that enjoyed by SCCPC, and could potentially
serve as a general model for early detection systems.
When SCCF has reason to suspect an outbreak of for-
est pests, it is required to survey for those pests and
consult with SCCPC." An “outbreak” is defined in the
statute as a pest infestation that is significant enough
to threaten forests or timber, or the benefits derived
from those resources.!® SCCF is explicitly authorized to
enter on “any land” to “investigate [and] take meas-
ures to control, suppress, or eradicate forest pests.”!” If
access for any of these purposes is refused, SCCF can
seek a warrant in court.'® SCCF’s inspection responsi-
bility does not end with the determination of an infes-
tation, but rather requires continued surveying of the
area.’” Although SCCF would ideally be permitted to
inspect lands as part of a regular and ongoing survey
effort (i.e., without requiring suspicion of infestation),
funding and resource constraints make such authority
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of limited value. As a result, SCCF’s inspection author-
ity should permit investigation in most cases where the
agency seeks it.

The agencies are not the only entities with pest control
responsibilities. Rather, all persons working in agricul-
ture are required to report pests, diseases, and infec-
tions that might cause a serious agricultural threat to
the state. While this individual requirement is benefi-
cial, its limitation to agricultural workers (rather than
all citizens) and its application only to “serious”
threats to agriculture (rather than any threat to the
interests of the state, including the environment) are
potential impediments to the successful implementa-
tion of the provision.

Finally, it is important to note that, as in other states,
South Carolina requires that nurseries be certified by
SCCPC.? As is usual, a pest inspection is a prerequisite
to certification.! Even after inspection, nurseries are
prohibited from selling infested plants.? State law also
regulates nursery shipments. South Carolina’s provi-
sions are relatively strict, requiring all nursery imports
to be examined by SCCPC.?® In sum, South Carolina’s
nursery provisions are similar to those found in other
states.

Response

Although state law does not provide for inspection
prior to discovery of a pest, it provides broader author-
ity to respond to infestations that come to SCCPC’s
attention. Thus, if SCCPC discovers an infestation or
reasonably believes one to exist, it may “seize, quaran-
tine, treat, or otherwise dispose of” the pest, host, or
article in the manner it determines is necessary to
“suppress, control, or eradicate” the infestation. The
Department can thus act on its own authority, and can
enter on any lands to do so.** Alternatively, it is empow-
ered to order the owner to treat or dispose of the infes-
tation.”” Thus, SCCPC has extremely broad authority to
initiate response actions.

SCCF also has authority to initiate response actions
once an investigation has revealed an infestation.? This
authority is paired with the declaration of a control
zone (see below), and requires the Department to
order landowners in the control area to take specified
prevention or suppression actions.? If the control zone
landowners fail to control the outbreak, SCCF can then

itself undertake the necessary measures to control the
forest pest.? SCCF’s authority is thus more limited than
is SCCPC’s, but is sufficiently general to permit a broad
range of responses to infestation.

South Carolina law also includes provision for address-
ing infestations on certain abandoned property.
Abandoned or neglected orchards that are infested
with pests are a public nuisance.”” When the SCCPC
determines by inspection that a nuisance exists on
such lands, it must report the property to the county
circuit solicitor, naming the pests and providing the
proper means of abatement.*® The solicitor then has
twenty days to prepare a petition to the county circuit
court seeking removal or destruction of the orchard
trees.®! The court must issue a citation ordering the
owner to appear and show cause.” If the court there-
after agrees that the trees must be destroyed or
removed, it must order this step to be taken by the
owner within 30 days.? If the owner fails to respond,
the court can then authorize SCCPC to act.® It is
unclear why SCCPC requires this additional response
authority, as its normal response authority seems suffi-
cient to address abandoned orchards. Nonetheless,
since these provisions are more restrictive than the
Department’s general response authority, they may
constrain the Department’s ability to respond to infes-
tation on such lands.

Quarantine

SCCPC is authorized to issue quarantine orders when
it deems such orders necessary to prevent or retard
the spread of a pest in the state.» Quarantines can be
limited to the infested area or can be expanded as nec-
essary beyond the infested area. The Department can
also quarantine other states. Generally, both internal
and external quarantines require the Department to
act through a rulemaking process, although the quar-
antines are immediately effective.*® SCCPC, however,
can base external quarantines on quarantine regula-
tions issued by the subject state or by the federal gov-
ernment. When SCCPC uses this method, its quaran-
tine is not required to comply with the state
rulemaking procedures. It can thus be significantly
simpler and quicker for the state agency to adopt
external quarantines than internal quarantines.
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Quarantine declaration automatically prohibits move-
ment of regulated articles “within, from, into, or
through” the state contrary to SCCPC regulations. The
statute, however, limits the scope of those regulations.
SCCPC can regulate only movement of articles from an
in-state quarantine area into or through non-quaran-
tined areas and from an out-of-state quarantine area
into or through South Carolina.*” As a result, the
Department is precluded from regulating transport of
pests or host articles within the quarantine area. In
addition to movement restrictions, however, the
Department is required to impose inspection, treat-
ment, certification, permitting, and other restrictions
the Department deems necessary for controlling the
pest. As a result, a quarantine declaration may not only
significantly strengthen the Department’s authority,
but it also offers regulatory flexibility to minimize
unnecessary economic impacts.

SCCF lacks quarantine authority, but it acts through a
similar zoning process. If an SCCF pest survey deter-
mines that an infestation qualifies as an “outbreak” —
that is, if the infestation threatens forest or timber
resources — the Department must establish a clearly
delineated control zone. A control zone is an “area of
potential or actual forest pest outbreak.”® Although a
control zone declaration does not carry automatic lim-
itations on movement as would a quarantine, all SCCF
response and management activities will occur within
the area, and the Department can impose necessary
movement restrictions or other safeguards in its regu-
lations. The statute contemplates the rapid develop-
ment of response provisions: it requires SCCF to notify
all forest landowners within the control zone of both
the existence of the outbreak and of the actions to be
taken in response.”

Compensation

The South Carolina statute offers little in the way of
compensation provisions. There is no explicit state-
ment on compensation for destroyed plants, nor does
the statute contain a generalized statement identifying
pests as public nuisances. Similarly, no explicit provi-
sion delineates responsibility for the costs of the
response action. As a result, there is significant uncer-
tainty regarding both cost allocation and liability.
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South Carolina law does include one relevant compen-
sation provision, however. Landowners can challenge
response actions in court and, if successful, are enti-
tled to compensation for losses. Thus, if an owner can
show under the relevant standard of proof that the
destroyed property was not a pest or was not infested,
the owner will receive just compensation for her loss.*

Tree Cutting

The presence of specific management authority for
both private and public forest lands, and the clear
authorization by that authority for “disposal” of host
trees probably precludes any limitation on the ability
of the state to cut trees on either public or private
lands. It is important to note, however, that in investi-
gating and responding to forest pest infestations, SCCF
may be required to cooperate with the Department of
Parks and Recreation to ensure that the public lands
laws are honored.*!

Pesticides

South Carolina’s pesticide control law is minimal at
best, as it excludes several common provisions. It still
follows the registration-labeling-certification para-
digm identified in FIFRA, however. The most notable
omission from the law is the lack of any mention of
emergency exemptions pursuant to section 18 of
FIFRA. Despite this lack of authority, the statute does
contain a wholly different global exemption authority.
SCCPC is summarily authorized to waive “any provi-
sions” of the act “as necessary, to insure the availabili-
ty of pesticides for minor uses.”? “Minor uses” is not
defined, however, so the application of this provision in
an ED/RR context would presumably be determined
through a case-by-case determination process.

All pesticides distributed in South Carolina must be
registered with the SCCPC and categorized as restrict-
ed-use if applicable.” SLN registration is authorized,
however.* SLN registration requires the existence of a
special local need and a finding by the agency that the
essential purpose of the filing is to fulfill the SLN
rather than to circumvent the normal rules.*® The law
contains no provision for emergency exemptions pur-
suant to FIFRA section 18.

As in all the other states, use of a pesticide inconsis-
tent with its label is unlawful.* No person, including
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state employees, can use or supervise the use of
restricted use pesticides without an applicator
license.*” State agencies providing pesticides for their
own purposes, however, need not be licensed as pesti-
cide dealers.®® In addition to use in accordance with
the label, applicators must provide information about
each application prior to the application upon request,
including via mass-media publication.”

Notes

1.8.C. Code Ann. § 46-9-10.

2.S.C. Code Ann. § 46-9-40.

3.8.C. Code Ann. § 46-9-70.

4.8.C. Code Ann. § 48-29-20.

5.1d.

6.S.C. Code Ann. § 46-9-110.

7.27 S.C. Code Ann. Regs. 160(15).
8.S.C. Code Ann. § 48-29-10.

9.1d.

10. S.C. Code Ann. § 46-13-10

11. While it is important to recognize this jurisdictional distinction,
the remainder of this section uses solely “SCCPC” to refer to both
Clemson and the Crop Pest Commission. S.C. Code Ann. § 46-13-30.

12. S.C. Code Ann. § 46-13-20(CC), (DD).
13. S.C. Code Ann. § 46-9-60.

14. S.C. Code Ann. § 46-9-80.

15. S.C. Code Ann. § 48-29-20.

16. S.C. Code Ann. § 48-29-10.

17. S.C. Code Ann. § 48-29-50.

18. Id.

19. S.C. Code Ann. § 48-29-30.

20. 27 8.C. Code Ann. Regs. 160(B).
21. 27 S.C. Code Ann. Regs. 160(C).
22. 8.C. Code Ann. § 46-33-70.

23. S.C. Code Ann. § 46-33-10.

24. S.C. Code Ann. § 46-9-80.

25. S.C. Code Ann. § 46-9-60.

26. S.C. Code Ann. § 48-29-50.

27. 8.C. Code Ann. § 48-29-30.

28. S.C. Code Ann. § 48-29-40.

29. S.C. Code Ann. § 46-35-10.

30. S.C. Code Ann. § 46-35-10.

31. S.C. Code Ann. § 46-35-20.

32. S.C. Code Ann. § 46-35-30.

33. S.C. Code Ann. § 46-35-50.

34. S.C. Code Ann. § 46-35-60.

35. S.C. Code Ann. § 46-9-60. Quarantine and import regulations
may be found at 27-40 et seq.; 46-10 (boll weevil).

36. S.C. Code Ann. § 46-9-60.

37. 8.C. Code Ann. § 46-9-60.

38. S.C. Code Ann. § 48-29-10(d).
39. 8.C. Code Ann. § 48-29-30.
40. Id.

41. In state parks, for example, destruction of trees by “any per-
son” must be permitted by the parks department. S.C. Code Ann. §
51-3-145. In such cases, cooperation between SCCF and the parks
department is essential for coordinated response.

42. S.C. Code Ann. § 46-13-175.
43. S.C. Code Ann. § 46-13-40. 27 S.C. Code Ann. Regs. 1071.

44. S.C. Code Ann. §§ 46-13-30(F), 46-13-40(A)(8), 27 S.C. Code
Ann. Regs. 1071(B), 1072.

45. 27 S.C. Code Ann. Regs. 1072(C).

46. 27 S.C. Code Ann. Regs. 1084(A)(1).

47. S.C. Code Ann. §§ 46-13-60(3)(a), 46-13-20(G) (4).
48. S.C. Code Ann. § 46-13-50.

49. 27 S.C. Code Ann. Regs. 1083(A)(3)-(4).
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Texas

Jurisdiction and Definitions

The Texas Department of Agriculture (TDA) and Texas
Forest Service (TFS), an arm of Texas A&M University,
each have authority to contend with plant pests and
diseases in different areas. TDA is required to protect
crops, including fruit trees, shrubs, and plants, from
plant diseases and inspect pests' and has jurisdiction
over horticultural and pesticide regulation. The Texas
legislature, meanwhile, requires TFS to “assume direc-
tion of all forest interests and all matters pertaining to
forestry within the jurisdiction of the state,” including
control of “forest pests” in or threatening forest
resources.?

pA

Neither the agriculture statutes nor the TDA regula-
tions define a pest against which a quarantine or other
measures may be taken. As a result, it is likely that the
agency would be limited to control of insects and dis-
eases. Once a quarantine is imposed, however, TDA has
defined “pest” to include all living stages of the insect,
disease, or other pest organism against which the
quarantine was imposed.* The statutes do, however,
clarify TDA’'s authority to inspect for infestations,
respond to infestations, and implement quarantines,
as well as defining the compensation provisions result-
ing from any TDA action.

TDA is exclusively responsible for pesticide regulation
in Texas.” The statute prohibits political subdivisions
from making regulations on pesticide sale or use,
except those regulations that incidentally affect pesti-
cide use and those that are required by and consistent
with other state and federal laws.

For pesticide purposes, the Department may declare
as a pest any organism listed in statute.” The applica-
ble list of permitted pest organisms tracks the FIFRA
definition for the most part. Unlike FIFRA, however,
the statute permits TDA to declare as a pest any
microorganisms living on or in man or other living ani-
mals; FIFRA expressly prohibits such a declaration.?

Herbicides are separately regulated, and are subject to
control only if needed to prevent harm to beneficial
plants.” TDA can restrict herbicide use in certain
areas, and unlike pesticides, counties may adopt these
restrictions without TDA approval.'’
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TFS

Forest pests are more clearly defined in Texas, where
the legislature has declared all forest pests a public
nuisance.!! “Forest pests” are defined as insects and
diseases that are harmful, injurious, or destructive to
forests and “whose damage, if uncontrolled, is of con-
siderable economic importance.”? TFS can enter into
cooperative agreements with private landowners and
forest owners, public or private agencies, or the feder-
al government to control forest pests."

Inspection

pA

TDA has no inspection authority without the use of
either of two methods. It has limited inspection
authority pursuant to quarantines, and it can inspect
upon request by a court of county commissioners.

If TDA declares a quarantine, it is permitted to inspect
vehicles entering or moving within the state for quar-
antined articles.’ TDA can also set up road station and
interstate shipment checkpoints to inspect vehicles
and other shipments.”® Quarantines provide no author-
ity for TDA agents to enter any lands to inspect for
pests.

On request of a court of county commissioners, TDA
must investigate to determine whether the county is
infested. The extent of this inspection authority is
unclear, so it is unlikely that TDA agents can enter pri-
vate lands in the course of their inspections. TDA must
deliver a written report specifying the results of the
survey and, if an infestation is found, identifying the
best available control method and the specific treat-
ment method and application necessary to combat the
infestation in the county.' After an optional hearing,
the county court must then issue a report on its con-
clusions as to TDA's pest control recommendation.'” If
it agrees with TDA’s recommendations, it must request
that TDA establish a “control zone” or “eradication
zone.”® TDA is then authorized to adopt rules govern-
ing the control or eradication of the pest. The county
petition and control zone inspection authority does not
affect TDA’s independent authority to inspect or
respond to infestations in quarantine areas.

In addition to its general inspection authority, TDA
inspects nurseries. Nurseries, florists, and dealers




must register with the Department,'’ and after an ini-
tial inspection, they are subject to inspection at TDA's
discretion but at least every three years.? TDA can
enter any premises to inspect, treat, or destroy a nurs-
ery plant.?! TDA can also perform phytosanitary and
growing season inspections upon request.?? TDA is
required to inspect out-of-state shipments that are not
accompanied by a phytosanitary certificate and tag
them as inspected. Untagged shipments are treated as
infested.?

Finally, vegetable plants must be inspected for pests
and certified for shipment prior to harvesting.?*
Different vegetable products require inspection for dif-
ferent pests.”

TFS

In fulfilling the mandate to control forest pests, the
legislature ordered TFS to survey and investigate to
determine the existence of infestations and the practi-
cal means of control that landowners of those infesta-
tions.® TFS investigators are authorized to enter pub-
lic and private land, but may only do so with
permission.”’

Response

A

Texas law provides TDA with a variety of potential
responses to infestations. The Department is author-
ized to respond to infestations found in the course of
inspections under a quarantine, to make rules govern-
ing treatment of infested articles generally, to respond
to nursery infestations, and to respond to vegetable
infestations.

First, TDA can make rules for the proper treatment
and handling of quarantined articles so as to prevent
infestation and reduce pest incidence. Failure to com-
ply with these rules permits TDA to seek an injunction
or to seize and subsequently treat, destroy, or isolate
the quarantined article.?® It can seize any plant or
object capable of disseminating a pest that is either
transported over a quarantine border contrary to these
regulations or actually infested with a pest.

When it seizes an item, TDA must notify its owner that
the plant is a “public menace” and must be destroyed,
treated, or returned to its place of origin. Items owned

by unknown owners can be treated or destroyed ten
days after the publication of a notice.?? Citrus plants
are subject to the same condemnation procedures as
other plants, but TDA need wait only five days after
publishing notice before treating or destroying them.®
In all cases, an owner can appeal a treatment order
within 10 days of its receipt.

TDA can also condemn infested fruit and fruit trees,
including citrus, even if not in transport. If the owner
is unknown or fails or refuses to abate the infestation
as described above, the Department must abate the
nuisance by using the enforcement authority of the
local sheriff.® TDA can also require the destruction of
other types of trees or fruit, require cleaning or treat-
ment of orchards, and institute host-free periods dur-
ing which no host fruit in the regulated area is allowed
to ripen.

Infected nursery plants are a public nuisance. TDA
must abate the nuisance by notifying the owner of the
infestation and of the steps required to remedy the
infestation. If the owner fails or refuses to act as
directed within 11 days, TDA can treat or destroy
infected plants itself, and is authorized to enter the
premises to do so0.® The nursery owner, however, may
appeal a notice requiring treatment or destruction of
infested plants.®*

Finally, if an inspection of vegetables under § 71.102
shows an infestation, TDA must delimit the infestation
and order the plants to be disinfected. If disinfection is
impossible, the grower may destroy the infected part of
the field and ship the remainder.®

TFS

If a TFS survey or investigation reveals infestation, the
agency is required to determine the timing, nature,
and availability of control measures and the tech-
niques for application of the control measures.®® It
then is required to provide notice and a hearing before
promulgating procedures for control.>”

If specific control measures are needed on a particular
property, TFS must notify the person who owns or con-
trols the land or forest (“owner”) of the infestation, the
owner’s responsibility to control the infestation,® the
recommended control measures, and TFS’s authority
in the event the owner fails to control the pest.* The
land or forest owner must take measures to control
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such infestations within ten days* and must report to
and consult with TFS as to the progress and comple-
tion of the control, as well as notify TFS within ten
days if any other person owns a present or future right
of any part of the standing trees on the property.* The
owner may appeal a control order, but must do so with-
in ten days.” Such a challenge stays the control meas-
ures unless TFS can show probable harm due to the
delay.®?

Quarantine

A

TDA has the option to declare several forms of quaran-
tine. First, it may quarantine out- of-state pests.* TDA
is required to proclaim such a quarantine to protect
the state from invasions by pests that are either new to
or not widely established in Texas. Second, TDA may
declare a quarantine against in-state pests.* It uses
this authority where part of the state is infested but
the pest is not otherwise widely distributed in the
state. Third, TDA can declare a “pest-free area.” That
is, if a pest is widely distributed but absent from a par-
ticular area, the Department can declare that area
pest-free and quarantine the rest of the state.*® Each of
these quarantines requires notice and a hearing prior
to promulgation of the restriction.*” In the case of a
public emergency or where there is a likelihood of the
introduction or dissemination of a pest or disease
“dangerous to the interests of horticulture and agri-
culture,” TDA can declare an emergency quarantine.*
No notice or hearing is required for the declaration of
an emergency quarantine, which may persist for only
30 days.*

The imposition of a quarantine requires TDA to prom-
ulgate regulations governing movement of plants and
hosts, inspections, and responses to pest infestations.”
In addition to the inspection and response authorities
discussed above, TDA must prohibit the movement of
infested plants or objects capable of disseminating the
disease from a quarantine area into a non- quarantine
area without safeguards to prevent infestation.”! TDA
can also promulgate other needed rules to prevent the
movement of infested articles in the state or entry of
potential pest disseminators into a pest-free zone.”
Movement of quarantined articles is allowed, however,
if the transporter has obtained a certification that the
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shipment was treated for pests, is pest free, and will
not spread the pest.?

TFS

TFS has no quarantine authority to respond to infesta-
tions of forest pests.

Compensation

TDA

In cases arising under TDA's quarantine power, the
owner is responsible for the agency’s costs and for
court costs spent recovering those costs.™ The statute,
however, is silent as to the owner’s ability to recover
the value of destroyed articles from the state in such
cases. TDA is explicitly shielded from liability for any
damages resulting from its response to a nursery’s or
florist’s failure to comply with a notice of infestation.
In addition, the owner is responsible for TDA’s costs for
treating or disinfecting such infestations.*

The only time compensation is explicitly provided for
damage to private cropland caused by invasive species,
or caused by methods of controlling invasive species, is
in the case of cotton growers in boll weevil eradication
zones who planted their cotton before implementation
of an eradication zone.”® Such growers may be com-
pensated for any cotton destroyed as a result of the
implementation of the eradication zone.

When damages arise from the application of pesti-
cides, the owner or lessee of land is not responsible for
damages resulting from the application of pesticide to
that land if she was forced to apply that pesticide
under a government program without control over the
time and manner of the application.”

TFS

The cost of a pest control action taken by TFS is to be
borne by the owner unless the landowner owns no
more than 50 acres of forest land in the county, in
which case TFS must bear the cost.®® Costs borne by
the landowner cannot exceed $10 per acre, and can
only be recovered through a legal action; TFS does not
acquire a lien on the property.”




Tree Cutting

Pesticides

The Texas Forest Service regulations provide for sever-
al zones of land management on public and private
lands that restrict tree cutting. These zones include
Aesthetic Management Zones (AMZ), Critical Wildlife
Habitat Zones (CWHZ), and Streamside Management
Zones (CMZ).® An AMZ is a zone where timber har-
vesting is restricted for aesthetic or conservation pur-
poses, including maintaining standing timber adjacent
to public rights-of-way and preserving an area of a for-
est that is designated as special or unique due to natu-
ral beauty, topography, or historical significance.’ A
CWHZ is a timbered area where timber harvesting is
restricted to provide at least three of the listed bene-
fits to a threatened or endangered species listed under
either the federal Endangered Species Act or its state
analogue.” Finally, an SMZ is a zone on which timber
harvesting is restricted to protect water quality or a
waterway.®

Each zone must be managed in accordance with a
Management Plan, which is a written plan governing
management and implemented by the landowner and
which must use forestry best management practices
consistent with state non-point source pollution regu-
lations.®* The Texas State Soil and Water Conservation
Board implements the non-point source management
program® and delegates responsibility for the develop-
ment of specific management plans, upon application
by a landowner, to local boards.*® Insofar as possible,
the practices authorized by non-point source manage-
ment plans must be consistent with the state board’s
management program guidelines.®”

In addition to the limits imposed by non-point source
pollution restrictions, the timber Management Plan
for each type of zone must address harvest restrictions
that ensure the continuation of the value for which the
zone was declared.®® AMZ and SMZ zones must retain
at least 50 square feet per acre of “residual basal
area,” while CWHZs must retain as much timber as
required to provide the applicable benefits to the
threatened or endangered species.”™

The regulations include no exceptions for invasive
species management needs or other exigencies, but
individual management plans may do so.

As in other states, pesticides must be registered and
labeled prior to distribution.™ As permitted by FIFRA,
Texas permits emergency and SLN registration so long
as the pesticide meets the other general provisions in
the Texas pesticide law.” TDA must, however, consult
with the Natural Resources Conservation Commission
(NRCC), the Department of Parks & Wildlife, the
Department of Health, and the Agricultural Extension
Service in reviewing applications for SLN and section
18 registrations.” In addition, the SLN registration
requires TDA to find that a local need exists, that the
applicant meets all federal registration requirements,
that the particular use for which SLN registration is
sought has not been previously denied, suspended, or
cancelled by the EPA, and that the product’s efficacy
matches the claims made for it.”

Pesticides that require restrictions beyond those
imposed by the federal label to avoid economic, social,
or environmental harm may be subject to those restric-
tions if they are listed by TDA as state limited-use pes-
ticides.” TDA cannot place pesticides on the limited-
use list based solely on water quality damage or risk of
damage, however, without prior consultation with the
NRCC.™

The separate, state-created category of regulated her-
bicides also includes restrictions on use. For example,
nurseries and certain other applicators obtain a spray
permit prior to application; blanket permits are avail-
able.”” Regulated herbicides also cannot be applied
when the wind speed exceeds ten miles per hour.”
Counties, however, can apply for special provisions,
including either exemptions from normal restricted
herbicide limits or further restrictions on use of regu-
lated herbicides.”

Pesticides cannot be used contrary to applicable label-
ing or other use restrictions.® This rule does not, how-
ever, apply to public officials of the state or federal gov-
ernment engaged in the performance of their official
duty in administering pesticide law or who are per-
forming pesticide research.®' It also does not include
application at lower dosage, concentration, or fre-
quency than that specified on label; application
against non-labeled pest if applied to plant or site
specified on label; and use of non-labeled application
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method so long as the label does not prohibit such
application. Application under emergency exemptions
or SLN registration are similarly excluded.®?

In addition to the use restriction mandated by FIFRA,
no pesticide may be applied if any person not involved
with the application is present in the area to be treat-
ed, and if any such person enters the area during appli-
cation, the application must cease immediately.®

Finally, it is unlawful for any unlicensed person to pur-
chase or use restricted-use or state limited-use pesti-
cides.* Applicators must hold both a general license
and a license for the particular method of applica-
tion.® Public employees and governmental entities are
subject to this limitation, and can be licensed as non-
commercial applicators.®

Notes

1.Tex. Agric. Code § 12.007.

2.Tex. Educ. Code Ann. § 88.102.

3.Tex. Nat. Res. Code Ann. §§ 152.001, 152.011.
4.4 Tex. Admin. Code § 19.1.

5.Tex. Agric. Code § 76.001 et seq.

6.Tex. Agric. Code § 76.101(d).

7.Tex. Agric. Code § 76.001(21).

8.76.002. The wording of the Texas statute is likely a scrivener’s
error and because it contradicts FIFRA is probably preempted. As
a result, this distinction is likely to be immaterial in practice.

9.Tex. Agric. Code §§ 76.141-.144; Tex. Agric. Code § 76.141.
10. Tex. Agric. Code § 76.144.
11. Tex. Nat. Res. Code Ann. § 152.002.

12. Tex. Nat. Res. Code Ann. § 152.003(2). The state has explicitly
listed pine bark beetles (genera Dendroctonus, Ips, Pissodes,
Hylobius), sawflies (genus Neodiprion), defoliators (genera
Datana, Malacosoma, Hyphantria, Diapheromera, and
Galerucella), pine shoot moths, oak wilt (genus Chalora), and two
genera of fungi (genera Fomes and Polyporus) as pests. Id.

13. Tex. Nat. Res. Code Ann. § 152.026.
14. Tex. Agric. Code § 71.0081.

15. Tex. Agric. Code § 71.0082.

16. Tex. Agric. Code § 71.008.

17. Id.

18. Id.

19. Tex. Agric. Code §§ 71.043, 71.057.
20. Tex. Agric. Code § 71.044.

21. Tex. Agric. Code § 71.046.

22. 4 Tex. Admin. Code 19.5.

23. Tex. Agric. Code § 71.053.

24. Tex. Agric. Code §§ 71.102 - 71.103.
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25. Tex. Agric. Code § 71.103(b), Tex. Agric. Code § 71.104-.109.
26. Tex. Nat. Res. Code Ann. § 152.012.

27. 1d.

28. Tex. Agric. Code § 71.0092.

29. Tex. Agric. Code § 71.009.

30. Tex. Agric. Code § 71.0091. See also 4 Tex. Admin. Code § 21.1
et seq.

31. Tex. Agric. Code § 71.010.

32. Tex. Agric. Code § 71.009.

33. Tex. Agric. Code § 71.046.

34. Tex. Agric. Code § 71.048. See also 4 Tex. Admin. Code § 22.2.
35. Tex. Agric. Code § 71.110.

36. Tex. Nat. Res. Code Ann. § 152.013.

37. Tex. Nat. Res. Code Ann. §§ 152.014-.016.

38. See Tex. Nat. Res. Code Ann. § 152.061.

39. See Tex. Nat. Res. Code Ann. § 152.062. Tex. Nat. Res. Code
Ann. §§ 152.017-.019.

40. Tex. Nat. Res. Code Ann. § 152.021

41. Tex. Nat. Res. Code Ann. §§ 152.063-.064.
42. Tex. Nat. Res. Code Ann. § 152.101.

43. Tex. Nat. Res. Code Ann. § 152.103.

44. Tex. Agric. Code § 71.001.

45. Tex. Agric. Code § 71.002.

46. Tex. Agric. Code § 71.003.

47. Tex. Agric. Code § 71.006.

48. Tex. Agric. Code § 71.004.

49. Id. Specific quarantines regulations are found at 4 Tex. Admin.
Code § 19.20 et seq.

50. Tex. Agric. Code § 71.007.

51. Tex. Agric. Code § 71.005.

52. Tex. Agric. Code § 71.007.

53. 4 Tex. Admin. Code § 19.2.

54. Tex. Agric. Code §71.0092.

55. Tex. Agric. Code § 71.047.

56. Tex. Agric. Code § 74.119.

57. Tex. Agric. Code § 76.185.

58. Tex. Nat. Res. Code Ann. § 152.022.
59. Tex. Nat. Res. Code Ann. § 152.023-.024.
60. 4 Tex. Admin. Code § 215.1.

61. Id.

62. 4 Tex. Admin. Code § 215.1. See also 16 U.S.C. § 1531 et seq.;
Tex. Parks & Wild. Code Ann. § 68.002.

63. Id.

64. 4 Tex. Admin. Code § 215.1. See also Tex. Agric. Code Ann. §
201.026. Note that the Forest Service regulations include a scriven-
er’s error listing the applicable non-point source as § 201.126. The
intent of the regulation is clearly to cite § 201.026, however, and
would be so interpreted in court.

65. 31 Tex. Admin. Code § 523.1.

66. 31 Tex. Admin. Code § 523.3.
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67. Id.
68. 4 Tex. Admin. Code § 215.5-.13.

69. Residual basal area is defined as the cross-sectional area of a
tree measured 4.5 feet above the ground. 4 Tex. Admin. Code §
215.1.

70. Id.

71. Tex. Agric. Code § 76.021-.022, 4 TXAC 7.11 (labeling); Tex.
Agric. Code § 76.041, 4 Tex. Admin. Code § 7.10 (registration).

72. Tex. Agric. Code § 76.045.
73. Tex. Agric. Code § 76.007.
74. 4 Tex. Admin. Code § 7.13.

75. Tex. Agric. Code § 76.003. See also 4 Tex. Admin. Code § 7.30
(listing state limited-use pesticides).

76. Id. Any amendment to the list requires formal request to NRCC
for its opinion on water quality. Id.

7.
78.
79.
80.
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4 Tex. Admin. Code § 7.50.

Id.

4 Tex. Admin. Code § 7.51- 7.53
Tex. Agric. Code § 76.201.

. Tex. Agric. Code § 76.203.
82.
83.
84.
85.
86.

4 Tex. Admin. Code § 7.71.
4 Tex. Admin. Code § 7.38.
Tex. Agric. Code § 76.105.
Tex. Agric. Code § 76.102.

Tex. Agric. Code § 76.109; 4 Tex. Admin. Code § 7.20 - 7.27.
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Washington

Jurisdiction and Definitions

The Washington Department of Agriculture (WDA)
has jurisdiction over both the state insect pest and
plant disease law' and the horticultural pest and dis-
ease law.2 The former is intended to protect forest,
agricultural, horticultural, and other plant industries,
as well as native plants and the environment.> The
horticultural act, however, governs solely horticultur-
al industries. While the provisions of each law are
similar, each contains separate definitions.*

To implement its general plant pest authority, WDA
may cooperate with other agencies and promulgate
rules as necessary.® For this purpose, Washington law
defines “plant pest” broadly to include parasitic
plants, any living stage of an “insect, mite, nematode,
slug, snail, or protozoa, or other invertebrate animal,”
and several categories of diseases, including bacteria,
fungi, viruses, and “other infectious substance[s]” that
can directly or indirectly harm plants.’ This definition
contains no general savings clause, but nonetheless
will permit regulation of all potential pests other than
vertebrates due to the extensive list and the general
invertebrate and “infectious substance” savings provi-
sions. The definition is also laudable because it applies
to non-agricultural pests and expressly permits regula-
tion of pests that may have no direct impact on plants.
The latter provision allows the agency broad latitude
to declare as pests organisms that deleteriously affect
ecosystems or that have other indirect effects. In addi-
tion to defining pests, the general statute declares a
nuisance all plants or property in commercial areas
infested with pests or pathogens that are a source of
infestation.”

The horticultural pest law separately defines “pests
and diseases,” but its definition is identical to that in
the general law except that “weeds” are added.® To
qualify under the horticultural law, however, the pests
must be present in a “commercial area,” which is a dis-
trict where horticultural products are produced. In
turn, “horticultural premises,” are defined to include
nurseries, orchards, vegetable and berry farms, vine-
yards, and other places where horticultural products
are grown or stored.” Using these definitions, the hor-
ticultural pest law declares as a nuisance any plant
infested with a pest in a commercial area so long as
the infestation is capable of spreading.
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Finally, the chapter of the horticulture law governing
inspection and licensing of horticultural facilities also
defines “plant pests.” Its definition is nearly identical
to the other provisions, but expressly includes, in addi-
tion to the categories previously listed, “other mol-
lusk[s],” “viroid[s], phytoplasma,” and weeds."

WDA is not the sole regulator of plant pests in
Washington under the horticulture pest law. State law
provides for some local management of pest issues
through county “horticulture pest and disease boards”
(Local Boards).!! These boards have authority solely
under horticultural pest law, however.

Finally, in addition to its plant pest responsibilities,
WDA also has administration, enforcement, and rule-
making authority over the state Pesticide Control Act
and Pesticide Application Act.”? These statutes both
define “pest” in the manner found in FIFRA." The defi-
nition of pesticide, however, includes “spray advutants”
in addition to the categories described in FIFRA.*

WDA is not the sole agency engaged in plant pest con-
trol efforts in Washington. The Washington
Department of Natural Resources (WDNR) manages
state lands, including regulation of forest health, and
also governs forestry practices in the state in a com-
prehensive but cooperative fashion under the state
Forest Practices Act (WFPA)."® Exotic forest pest con-
trol is explicitly addressed in the forest health section
of WDNR's statutory authority.°

The Department’s forest health authority is based on
the definition of “forest insect or disease,” which
includes a living stage of an insect, other invertebrate,
or “disease-causing organism or agent” that can harm
trees or tree products.” This definition covers all
potential invertebrate and disease pests, but does
exclude other forest pests, including vertebrates. A
more limiting phenomenon is the restriction to pests
that affect trees. Some plant pests, for example, may
affect shrubs or other forest plants that are excluded
from this definition and thus cannot be regulated by
WDNR. While some pests may thus be excluded from
the definition, all pests within the statute automati-
cally constitute a public nuisance if they threaten the
“permanent timber production” of the state.'* While
this provision would be stronger if it declared pests to
be a nuisance if they harmed the environment of
Washington in addition to its timber industry, it is like-
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ly that most forest tree insects and diseases covered by
the definition are also injurious to timber production
and therefore nuisance pests.

Forest pest control is also within the scope of the
WFPA through the definition of “forest practices,”
which includes “prevention and suppression of dis-
eases and insects.””? WDNR regulations, however, do
not explicitly regulate the conduct of forest pest sup-
pression or control actions. Instead, they primarily
focus on the preservation of aquatic resources and
endangered and threatened species habitat. Not only
are forest health actions unregulated under the WFPA,
but WDNR regulations explicitly exempt forest pest
control and suppression actions from departmental
application and notification pursuant to the WFPA so
long as there is a pest emergency or a “good likelihood”
that the pest can be controlled.” This exemption
applies to both WDA response actions and actions
undertaken by the Commissioner of Public Lands.?!
Notwithstanding this exclusion, the WFPA does indi-
rectly limit the practice of ED/RR actions on both
state-owned and private forests through several WDNR
regulations limiting the availability of otherwise-legal
response techniques.”> For this report, the relevant
areas of WDNR jurisdiction include tree cutting and
pesticide application.

The significant overlaps between WDA and WDNR
jurisdiction over plant pests and pathogens have the
potential to confuse the development and implemen-
tation of coordinated ED/RR programs. Washington
law anticipates this issue by declaring WDNR the
state’s lead agency for all forest health issues.” Thus,
all cooperative discussions with landowners and feder-
al agencies are funneled through a single office — an
efficient system. The WDNR forest health statute, how-
ever, also recognizes that its lead agency status does
not mean that it should always be the lead agency for
pest response actions. Thus, the statute exempts pest
control actions from the WFPA (as noted above) and
authorizes WDNR to assist WDA response efforts
under the general pest law.>* The statute thus contem-
plates that in some cases WDA will be the primary pest
response agency. Where WDA fails to act, however, or
where its authority is insufficient, WDNR is further
authorized to act independently or supplement WDA
authority through the use of emergency powers, as
described below.? This complex interagency structure

may be extremely effective, as it streamlines extra-gov-
ernmental communication while allowing for intera-
gency flexibility in implementation of responses. This
careful structure could be a model for other states.

Inspection

General Pest Law

The state’s general plant pest law permits WDA inspec-
tors to enter upon “public and private premises at rea-
sonable times” for any inspection authorized under the
law.”® If denied access, however, the agents must pro-
cure a search warrant.”” This entry authority applies in
two types of inspections.

First, WDA may undertake statewide surveys and con-
trol activity if it has “reason to believe” that a plant pest
may harm the state’s “forestry, agricultural, or related
industries” or its environment, or if survey information
is required for export of Washington products into out-
of- state markets.?® This general survey authority is
quite broad and beneficial for the state’s prospects for
efficient early detection programs. Unfortunately, how-
ever, the law does not clarify what “private premises”
include. As a result, it is possible that inspectors could
be denied access to dwellings.

Second, WDA can stop and inspect all plants and other
potential pest-bearing articles that transported into or
within the state. The Department can carry out these
inspections after intercepting and holding a shipment,
while a shipment is in transit, or after a shipment has
arrived at its destination.?? WDA can also demand to
know the origin of any such transported article.*
Importers who receive items subject to inspection
must notify WDA of their arrival and, if the shipment is
infested, must isolate the pests.’!

Finally, WDA is authorized to inspect agricultural, hor-
ticultural, and related products for pests for a fee.*

Horticultural Pest Law

Inspectors are authorized to enter horticultural prem-
ises at any time and to inspect them for infestation.®
The horticultural pest law also permits Local Boards to
enter any parcel of land in the county to inspect for or
to control any horticultural pest or disease.* If denied
access, Local Boards can procure search warrants.®
While these provisions are extremely simple and broad
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enough to satisfy most inspections, they are supple-
mented by WDA’s nursery-specific provisions.

As in most other states, nursery dealers must be
licensed, but there is no explicit statutory requirement
that inspection precede issuance of a nursery license.*
WDA agents, however, may enter any nursery dealer
premises at any reasonable time to carry out any nurs-
ery provision, including inspections. If denied access,
WDA agents may procure a warrant and may also sum-
marily revoke the dealer’s license.*

Nursery import regulations also include specific inspec-
tion provisions. WDA regulations require that nurseries
report all out-of-state nursery stock imports.®® Such
shipments must be held for a minimum of one business
day after this notification so that WDA can investigate if
desired. If an inspection is desired, WDA can require
the shipment held for a longer period, but the
Department must carry out the inspection as soon as
practicable.” In addition, some specific agricultural
products require mandatory inspection.*’

WDNR Authority

Although its response and quarantine authority is
broad and clearly delineated, WDNR lacks any entry or
inspection authority. Given the large amount of private
timberland in the state, this gap in agency authority is
potentially problematic.

The WFPA, on the other hand, does provide for right of
entry and inspection by WDNR agents as necessary to
ensure compliance with the WFPA and with associated
WDNR rules. Unfortunately, however, these inspec-
tions allow agents to inspect for illegal forest practices
— not for the simple presence of forest insects or dis-
eases. Moreover, the authority applies only to the
WFPA and thus does not extend to the chapter of the
state law dealing with WDNR'’s forest health authority.
As a result, WDNR’s inspection authority is sorely lack-
ing.

Response

General Pest Law

The general pest law outlaws the introduction, release,
or sale of any plant pest or infested article in the state
by any person.*! The law, however, lacks a requirement
that owners destroy or treat infestations on their lands
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absent any enforcement action by WDA. As a result,
WDA inspections and consequent response activities
are likely to be the primary means of response to infes-
tation.

If a WDA inspection reveals infestation, the
Department must notify the owner. WDA can then
impound the article as necessary to prevent infesta-
tion. It can treat or release the impounded article, but
it cannot destroy the article unless one of three condi-
tions is met. First, if no effective treatment for the
infestation is possible, the article can be destroyed.*
Second, the Department can destroy the article if its
possession by the owner constitutes an emergency.*
“Emergency” is a defined term in the general pest law,
and requires an “imminent danger of an infestation”
that “seriously threatens” industry or the environment
and “cannot be adequately addressed with normal pro-
cedures or existing resources.” Finally, WDA can
destroy articles that were transported from a quaran-
tine area but cannot be returned or shipped back to
that area without risk of infestation.*

In addition to satisfying one of these conditions, the
Department must also stay the destruction of the arti-
cle for at least ten days so that the owner of the article
can request a hearing, if desired.*

While emergencies permit WDA to destroy infested
articles, they can also expand WDA’s powers in other
ways. WDA can ask the governor to order emergency
measures.*” If the governor agrees, WDA can create an
advisory committee to recommend action to the gover-
nor.*® Based on WDA’s advice, the governor can order
emergency measures to prevent or abate the infesta-
tion, including aerial pesticide application.* WDA
must implement these orders and may enter agree-
ments as desired to accomplish the abatement of the
emergency. During the emergency, the Department
must report to the governor every 10 days.”

These provisions are extremely general, but they lack
several common and useful provisions that clarify the
allowable pest control methods. First, there is no
apparent provision for the Department to go on land
and summarily destroy infested items. “Impoundment”
of infested articles seems to be a poor method for con-
trolling pests that are outside the nursery or other con-
text, as it would be difficult to impound growing trees
without destroying them. It is likely, however, that the
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Department could simply condemn such trees and go
on the land after waiting the required time period to
destroy the trees.

Second, the limits on the Department’s response
options could be a severe constraint on the effective-
ness of an ED/RR action. The use of a raw feasibility
standard to determine whether destruction is an
option obfuscates other considerations that could
affect agency decision- making, such as the cost or
availability of the treatment. It is likely that most
responses will seek to destroy infested items using this
authority given the political and definitional con-
straints on emergency declarations, so this shortcom-
ing could seriously affect the outcome of a rapid
response.

Finally, the ten-day minimum stay requirement could
seriously limit the utility of a rapid response action.
There is no provision — even under emergency condi-
tions — for decreasing this time or otherwise expedit-
ing any potential appeal.

Horticulture Pest Law:

Unlike the general pest law, landowners subject to the
horticultural pest law are required to prevent infesta-
tion on their lands.’* Further, landowners must
respond to infestations without any action by WDA.
Owners must control or destroy pests on their lands by
using listed response methods that vary by the type of
infestation, including removal and destruction of
infested plants, application of appropriate pesticides,
and use of generally accepted horticultural methods.*
If disinfection is impossible, infested items must be
destroyed.”

If, on the other hand, a WDA inspection reveals infes-
tation on private land, the property or premises is con-
demned and the inspector must issue a notice to the
owner describing the property, ordering a specific dis-
infection or destruction action, and providing a time
limit for completion of the response action.* Owners
can limit these condemnation orders by partitioning
the affected property into portions depending on
whether they are non-infested, infested but capable of
disinfection, or infested and requiring destruction.
The owner can thereafter treat or destroy articles in
each partition as appropriate.®® If the owner fails to

comply with the order, however, the agency can itself
undertake the response.’

After issuing a compliance order, the WDA inspector
must also report the infestation to the “inspector-at-
large” for a determination as to whether it is likely to
become a public nuisance. This report triggers the cre-
ation of a three-member board that includes the direc-
tor of WDA and two agricultural growers, who must
examine the infected premises.”” If the board agrees
that the premises constitute a nuisance, it must trans-
mit its findings to the county prosecutor, who must,
within five days, file a petition in court for the proper-
ty to be declared a nuisance.”® The board report is
prima facie evidence at the resultant hearing that the
property is infested and constitutes a nuisance, so the
court must accept the board’s conclusion unless it
finds that conclusion arbitrary, capricious, or other-
wise unfair.”” The court must then order the inspector
and county commissioners to abate the nuisance.”

WDA'’s authority expands if a pest cannot be eradicat-
ed without the destruction of uninfected plants. In
such cases, the Department can order the creation of
a “host-free district,” where all host plants are prohib-
ited and may be destroyed while the infestation men-
ace is pending.* The agency has no explicit authority
to destroy non-infested plants absent such a declara-
tion.

In addition to the above authority, WDA has special
response authority for nursery infestations. First, any
sale or shipment of infested plants or articles by nurs-
eries is prohibited, regardless of whether WDA has
inspected or otherwise approved a shipment.® In addi-
tion to this self-enforcing provision, WDA is authorized
to issue a hold order on the sale or transport of any
nursery plant that it suspects of pest infestation.® If
the held plant or article is actually infested, WDA may
condemn and destroy it.%

In addition to the regulations governing response on
private lands, the horticultural pest statute grants
WDA much broader authority over infestations on pub-
lic land. It can require other governmental entities to
disinfect or destroy infested plants on public property
under their jurisdiction, or it can carry out such
response actions through its own authority. This is a
unique and highly useful provision that clarifies WDA’s
primacy in managing and directing pest response
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actions on various types of public lands. By giving WDA
authority to require other agencies to take specified
actions, the statute establishes WDA as the lead pest
response agency and probably overcomes any limita-
tions on response actions that might otherwise apply
due to restrictions on the management plans for those
public lands.®

Finally, in addition to the above WDA response author-
ities, the horticultural pest law also empowers Local
Boards to order owners to control and prevent the
spread of pests. To implement this authority, the Local
Board must notify the landowner of the infestation and
prescribe the timing and type of the response action to
be taken. The Local Board can perform the response
action itself if owner fails to do so unless no reasonable
measure other than removal or destruction of the
infestation is possible. Where destruction is required,
the Local Board must go to court to seek a “show
cause” order permitting removal.%

WDNR

Although the WFPA does not contain pest response
authority, WDNR’s forest health statute provides
extensive authority that applies when the agency has
determined that an infestation exists. First, the statute
requires every forest land owner to make “every rea-
sonable effort” to control, destroy, and eradicate forest
pests that “threaten the existence of any stand of tim-
ber.” Failure to comply with this section allows the
agency to step in and take such measures.®

In addition to this self-authorizing provision, WDNR
has several independent removal authorities. When it
creates an infestation control district (see below),
WDNR must notify all timber landowners in the dis-
trict that they must “control, destroy and eradicate”
the pest without delay. The notice must list acceptable
response methods.% If any owner refuses, fails, or oth-
erwise is unable to comply with the notice within 30
days, WDNR is required to proceed with the specified
response action. This may occur with or without the
cooperation of the owner.” Compliance with the order,
on the other hand, exempts the landowner from inter-
ference by the Department.™

Finally, when WDNR declares a forest health emer-
gency (see below), it is itself authorized to act without
waiting for landowners to neglect their duties. In
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emergencies, the Department is required to consult
with other agencies and affected landowners and
tribes to determine the most appropriate integrated
pest management response action for control of the
pest outbreak. It must then notify affected landowners
of its intent to perform the pest response and must
carry out the response on nonfederal and nontribal
lands, with or without cooperation by landowners.™

These authorities provide WDNR with a suite of poten-
tial tools for initiating and enforcing response actions.
Unfortunately, WDNR cannot immediately undertake
response actions without declaring an emergency, but
must wait thirty days before initiating its own
response. Because some response methods must be
undertaken at a specific time, this constraint on
WDNR action may eliminate some forms of response
on some lands. As a result, WDNR response authority
could be strengthened.

Quarantine

WDA

The general pest law permits WDA to declare quaran-
tines to protect the forest, agricultural, horticultural,
and environmental interests of the state (among oth-
ers).” The quarantine can apply to an “area” or coun-
ty in the state as well as individual agricultural estab-
lishments. Quarantines of other states or foreign
countries are also permitted.”™ This definition of allow-
able quarantine areas is fairly general and does not
explicitly limit the area quarantined to that actually
infested. As a result, WDA can tailor its quarantine
area declarations to avoid unwanted economic disloca-
tion while still retaining the ability to build in “buffer”
zones, thus ensuring that the quarantines include the
entire infested area.

Like the provisions governing the area quarantined,
WDA’s regulatory authority in quarantine areas is also
generally strong. Declaration of a quarantine permits,
but does not require, WDA to prohibit the movement of
regulated articles (i.e., potential pest vectors) “from”
the quarantine area. As a result, the Department is not
authorized to restrict the movement of such articles
within the quarantine zone — a useful tool, especially
where the quarantine area is larger than the infested
area. WDA, on the other hand, is permitted to limit the
strength of those movement restrictions by regulation.
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If the Department adopts rules rather than instituting
an absolute quarantine, the rules should prescribe the
conditions under which articles may be moved or
sold.” While this provision is admittedly general, it
should allow WDA to creatively define a variety of
potential movement limitations.

WDNR

WDNR, as noted above, is authorized to use two provi-
sions to geographically delimit infested areas for
enhanced response authority. First, it can declare an
infestation control district when it finds timber stands
threatened with destruction due to infestation.” Such
areas persist until control work in the area is no longer
necessary or feasible.” In declaring a control district,
the Department must geographically delineate the
area to be controlled; the area can include both infest-
ed areas and areas threatened with infestation.™
Unfortunately, infestation control district declarations
authorize only expanded departmental response
authority — the statute contains no provision for limit-
ing movement of infested articles across or within the
district. Such authority would vastly strengthen WDNR
authority.

Second, WDNR may declare a forest health emergency
when either WDA has failed to address an infestation
under the general pest law or when additional efforts
are required to prevent or control an outbreak of an
exotic forest pest that is not habituated and may still
be eradicated and that poses an “imminent” danger of
damage to the “forest environment.” Danger to the for-
est environment means threats to the “diversity, abun-
dance, and survivability” of native tree species.” As for
control district declarations, WDNR must delineate
the geographic area subject to the emergency declara-
tion.* Emergency declarations persist until the pest is
controlled or eradicated such that the “imminence”
criterion is no longer met, or that control is no longer
a reasonable possibility.

This authority is directly intended to address the erad-
ication of invasive species before they become estab-
lished, and allows declaration of emergencies for rea-
sons other than non- economic impacts. As such, this
provision is directed specifically at ED/RR action and
is not available to address infestations after the rapid
response stage. Because it is likely that WDNR will
implement this authority often in the ED/RR context,

this provision presents a potential model for the devel-
opment of emergency authorities in other states. On
the other hand, the emergency declaration, like the
control area declaration, is weakened by its lack of
authorization for the limitation of the movement of
infested or potentially-infested articles, either within
the emergency area or across its borders. Addition of
such authority could be useful for preventing the
escape of the invader from the site of the discovery of
the pest.

Compensation

WDA

Washington law provides limited explicit authority
regarding compensation for the destruction of infested
plants. Owners are not entitled to compensation for
the destruction of any infested articles undertaken
pursuant to the general pest law, and they must com-
pensate WDA for the costs of impoundment, treatment
and destruction.®® Separate provisions apply to the
destruction of plants pursuant to the horticultural pest
law.® In addition, as long as WDA has probable cause
to support condemnation of imported nursery plants,
nurseries are barred from receiving compensation for
destroyed plants.®

Although the existence of some explicit authority on
this matter is relatively rare and is positive, the
remaining gaps leave significant room for improve-
ment in the law. When compensation is sought in a cat-
egory not covered by an explicit ban on compensation,
the outcome of the claim may depend on whether the
pest is a nuisance. This determination is somewhat
complicated under Washington law, however. On one
hand, the definition of “nuisance” under both the gen-
eral and horticultural pest laws is the same, and, as
discussed above, automatically declares any infesta-
tion capable of spreading to be a nuisance. Thus, if a
destroyed plant was infested and likely to spread the
infestation, compensation is unlikely. Uninfested
plants, however, are unlikely to constitute a nuisance
even if they are likely to become infested at a later
date because they are not a “source” of infestation at
the time they are destroyed. Compensation actions
arising from the destruction of such plants are thus
likely to succeed.
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Complicating this analysis is the procedure for obtain-
ing the declaration of a specific infested property as a
nuisance under the horticultural pest law.3 This pro-
cedure appears to be a non-discretionary duty, but may
or may not result in a nuisance finding. Where the
board declines to find a property a nuisance, a com-
pensation action would likely succeed, and vice versa.

Unlike its stance towards liability, Washington law
explicitly allocates responsibility for response costs,
which may be extensive. Costs to impound, treat, or
destroy infested items are the responsibility of the
owner under the general pest law.®® The same rule
applies for actions by the Department pursuant to the
horticultural law.? Finally, when Local Boards under-
take response actions due to a landowner’s failure to
do so, the owner remains responsible for the costs of
the response action.*

Finally, Washington law contains a unique provision
permitting WDA to contract for response measures and
to indemnify its contractors for losses from those erad-
ication efforts.®® While exposing the state to potential
liability, this provision must be counted as a positive by
increasing the universe of potential responders and by
leveraging private sector expertise to respond in areas
where the Department may be ill-prepared. As a result,
this authority may actually enhance the effectiveness
of an ED/RR action.

WDNR

WDNR authority, unlike that applicable to WDA, con-
tains no explicit provisions regarding compensation
for trees destroyed during a control action. It does,
however, include the nuisance provision described
above, so in the vast majority of cases compensation
for infested trees is unlikely.

The situation for determining who must pay for the
costs of agency control actions is more complicated. In
responses undertaken by landowners, those landown-
ers appear to be responsible for the costs incurred.
When WDNR undertakes response actions in control
districts where a landowner has refused or failed to do
so, it is required to use public funds that have been
made available for that purpose.® Where state and fed-
eral funds are insufficient to cover the cost of control,
however, the Department can collect from the
landowner an amount equal to a maximum of twenty-
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five percent of the response cost from the landowner.”
No similar mandated cost-sharing arrangement
applies in forest health emergencies, however,
although the Department is permitted to voluntarily
reimburse cooperating landowners for the actual costs
of their assistance.”

These cost-sharing arrangements are unique, as most
states shift the costs of response actions resulting from
landowner recalcitrance to the landowners. This sys-
tem carries with it a significant negative in that
Washington law encourages landowners to refuse to
voluntarily undertake response actions: by waiting for
the Department to act, landowners ensure that they
will be forced to underwrite a maximum of 25 percent
of the response cost rather than then entire bill.
Although they do receive an exemption from the
statute for voluntary compliance, this exemption has
no apparent financial benefit, and may thus lack a
countervailing force encouraging compliance. On the
other hand, the provision permitting cost-sharing may
encourage landowners to be more forthcoming about
infestations on their lands. Given the statute’s nonex-
istent right of entry for inspection, voluntary disclo-
sure by timber landowners is undoubtedly the best
avenue for early detection of infestations. By volun-
teering, at a minimum, to assist with the financial cost
of response, landowners receive an incentive to seek a
regulatory response, including declaration of emergen-
cies. In addition, the lack of any departmental author-
ity to impose movement restrictions means that
destroyed trees — at least uninfested destroyed trees —
can still be transported out of the infested area, there-
by minimizing the financial burden that emergency or
control district declaration might otherwise impose on
landowners. In sum, an exemption that would provide
a tangible benefit to compliance with a control order
would likely increase the efficacy of the statute, but it
is otherwise hard to fault Washington for making a
clear effort to balance the burdens and benefits of for-
est pest control on private lands.

Tree Cutting

While WDA authority includes no restrictions on tree
cutting — and indeed seems to anticipate it — WDNR'’s
provisions are generally more restrictive. The WFPA
timber harvesting provisions, however, explicitly apply
solely to commercial harvesting, and are thus inappli-
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cable to governmental pest response actions.”” Due to
the non-commercial nature of pest response and the
exemption for pest responses from application and
permitting under the WFPA, these provisions do not
explicitly restrict tree cutting sanctioned by either
WDA or WDNR.

There are, however, some limitations imposed by
WDNR regulations. All pest control measures must be
based on integrated pest management principles, and
must follow generally- applicable road construction
and maintenance, timber harvest, and forest chemical
rules “to the extent possible without compromising
control objectives.” As a result, some forest cutting is
restricted unless necessary to the control effort. This
exclusion appears to swallow the rule, as it permits any
tree cutting so long as it is necessary for pest suppres-
sion. In the ED/RR context, therefore, general forest
management practices are largely irrelevant. Despite
the weakness of the forest management rules, the
WFPA regulations are more certain with respect to
other limitations. Where trees are cut for pest control,
for example, reforestation rules apply.”*

Pesticides

State FIFRA Analogue

Generally, Washington pesticide law requires registra-
tion and classification of pesticides, requires licensing
of most pesticide applicators and other pesticide pro-
fessionals,” and restricts the use of pesticides as in
FIFRA.” Thus, sale of unregistered pesticides or sale
to unlicensed or unpermitted persons is prohibited.””
In addition, Washington pesticide law contains stan-
dard provisions for FIFRA emergency permits and SLN
registration.”

As in some other states, the “use” of pesticides is
defined. As a general rule, it is unlawful to use any pes-
ticide “contrary to label instructions” or contrary to
WDA regulations, where the regulations differ from the
label.” Use contrary to the label does not include, how-
ever, use at a lesser dosage, concentration, or frequen-
cy than specified on the label, use against a non- spec-
ified pest if applied to a labeled crop, use of an
application method not specified on the label, or mix-
ing of fertilizer and pesticide.'”

In addition to these definitional limits on pesticide
use, applicators cannot use pesticides in any way that
endangers humans or their environment.!”
Applications that “pollute water supplies or water-
ways, or cause damage or injury to land, humans, desir-
able plants and animals, or wildlife” are also prohibit-
ed'102

Washington law also contains minimal notice require-
ments. Schools must provide advance notification to
parents that an application is pending.!” Registered
pesticide-sensitive individuals must also be notified of
landscape and right-of-way applications a minimum of
two hours prior to application.'™ These limitations are
unlikely to present a significant hurdle to ED/RR
actions.

The government’s response activity is also eased by
some specific exemptions from the generally-applica-
ble pesticide registration and application provisions.
First, federal, state, or county agencies need not be
licensed as pesticide dealers.'® Public officials
engaged in the performance of their “official duties”
are not liable for, among other things, distributing
unregistered pesticides, but they must be licensed as
public applicators.'’

Forest Chemical Application

In addition to the regulations governing pesticide
application that are part of WDA's FIFRA compliance
responsibility, WDNR also limits the application of pes-
ticides in forest areas under its management.'”” State
policy requires protection of riparian and other aquat-
ic areas from harm by pesticides.'®® As a result, in addi-
tion to complying with WDA and municipal watershed
limitations, pesticide application in sensitive riparian
management zones and wetlands management zones
must be by hand and aerial application of pesticides in
those zones requires prior notice and must leave a
buffer around riparian, residential, and agricultural
areas to avoid harm to these sensitive areas.'” Ground
application is also prohibited in designated sensitive
areas, as are unnecessary hand applications.!!

These restrictions on forest pesticide application do
not include emergency exceptions or specific plant
pest exclusions. As a result, pesticide use may not be
available in core riparian and wetlands areas and some
application methods may be outlawed in other areas.
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The special restrictions on uses in residential areas
may prove especially knotty, as nascent infestations
may be concentrated in these areas.

Biological Control Agents

Finally, Washington is unique in its regulation of bio-
logical control agents through the general pest law.
While biological control agents are expressly excluded
from FIFRA’s definition of pesticide and are thus simi-
larly excluded from most states’ pesticide regulations,
Washington has deemed their regulation worthy of
consideration to avoid introductions of organisms that
could in turn become invasive. Washington law defines
biological control agents to include any “parasite,
predator, or pathogen” that is “intentionally released] ]
by humans” and is intended to negatively affect a spe-
cific target organism.!!! This definition is sufficiently
broad to cover all potential introductions of living con-
trol agents.

The meat of the biological control agent provisions in
the plant pest law is built around permitting. A WDA
permit is required prior to the release of any biological
control agent. Permits are granted only if WDA deter-
mines that the biological control agent is target-spe-
cific and “not likely” to affect “beneficial organisms.”'!2
WDA can rely on findings by the United States
Department of Agriculture or other experts in making
permitting decisions."® The requirement that WDA
make a determination as to the potential impact on
other species is a definite positive from the invasive
species prevention perspective, as it precludes the
release of unstudied biological controls. As a result,
these controls — unless previously studied and found
useful in other states — are unlikely to be available in
Washington.

Notes

1. Wash. Rev. Code § 17.24.007. The law also instructs the agency
to regulate genetically modified organisms (GMOs). Wash. Rev.
Code § 17.24.011.

2. Wash. Rev. Code § 15.08.010 et seq.
3. Wash. Rev. Code § 17.24.003.

4, Note that the WDA regulations do not distinguish between the
general pest provisions and horticultural pest provisions. As a
result, discussion of these regulations is placed where most rele-
vant in the following analysis.

5. Wash. Rev. Code § 17.24.111.
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6. Wash. Rev. Code § 17.24.007. See also Wash. Admin. Code §
16-402-100 (expressing purpose of statute and listing some, but not
all, pest types).

7. Although the horticultural pest act defines “commercial
area,” the general pest act does not. Given the similarity between
other statutory definitions such as “pest” and “nuisance,” however,
it is likely that the horticultural definition of “commercial area”
should apply to the general statute.

8. Wash. Rev. Code § 15.08.02(4).

9. Wash. Rev. Code § 15.08.010.

10.  Wash. Rev. Code § 15.13.250(6).

11.  Wash. Rev. Code § 15.09.020.

12.  Wash. Rev. Code §§ 15.58.040, 17.21.030.

13.  Wash. Rev. Code §§ 15.58.030, 17.21.020(35).

14.  Wash. Rev. Code § 17.21.020(36), citing 15.58.030 (including
any product to be used with pesticide).

15.  See Wash. Rev. Code §§ 76.06.030, 76.09. See also Wash.
Admin. Code § 222-50-010 (“A major policy of the Forest Practices
Act and the board is to work toward a comprehensive, statewide
system of laws and rules for forest practices which avoids unneces-
sary duplication and provides for interagency input and coopera-
tion to the extent that can be accomplished without interfering
with the authority of the affected federal, state, regional and local
agencies.”).

16.  See Wash. Rev. Code § 76.06.

17. Wash. Rev. Code § 76.06.020(10).
18. Wash. Rev. Code § 76.06.010.

19.  Wash. Rev. Code § 76.09.020(10)(f).
20. Wash. Admin. Code § 222-20-075.
21. Wash. Admin. Code § 222-20-075.

22.  See Wash. Admin. Code § 222-50-020 (clarifying that WDNR
permits are sometimes needed in addition to other agency require-
ments to ensure compliance with state laws).

23.  Wash. Rev. Code § 76.06.150.

24. Wash. Rev. Code § 76.06.130.

25. Id.

26. Wash. Rev. Code § 17.24.021.

27.  Wash. Rev. Code § 17.24.021(2).
28.  Wash. Rev. Code § 17.24.101.

29. Wash. Rev. Code § 17.24.021.

30. Wash. Rev. Code § 17.24.031.

31. Wash. Rev. Code § 17.24.081.

32. Wash. Rev. Code § 17.24.131.

33.  Wash. Rev. Code § 15.08.040.

34.  Wash. Rev. Code § 15.09.050.

35.  Wash. Rev. Code § 15.09.070.

36.  Wash. Rev. Code § 15.13.280.

37.  Wash. Rev. Code § 15.13.265.

38.  Wash. Admin. Code § 16-402-120.
39.  Wash. Admin. Code § 16-402-130.
40. See Wash. Admin. Code § 16-461-010.
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41. Wash. Rev. Code §§ 17.24.051, 17.24.081. WDA does have the
power, however, to grant permits for importation or release of
pests, although it is only likely to exercise this authority to permit
GMOs. Wash. Rev. Code § 17.24.051.

42. Wash. Rev. Code § 17.247.091.
43. Id.

44, Wash. Rev. Code § 17.24.007(20).
45. Wash. Rev. Code § 17.247.091.
46. Wash. Rev. Code § 17.24.091.

47. Wash. Rev. Code § 17.24.171.

48. Wash. Rev. Code § 17.24.171.

49.  Wash. Rev. Code § 43.06.010(13).
50. Id.

51.  Wash. Rev. Code § 15.08.030.

52. See Wash. Rev. Code §§ 15.08.020 -.025.
53.  Wash. Rev. Code § 15.08.030.

54.  Wash. Rev. Code § 15.08.050.

55.  Wash. Rev. Code § 15.08.060.

56. Wash. Rev. Code § 15.080.090.
57. Wash. Rev. Code § 15.08.180.

58. Wash. Rev. Code § 15.08.190.

59. Wash. Rev. Code § 15.08.210.

60. Id.

61. Wash. Rev. Code § 15.08.250.

62. Wash. Rev. Code § 15.13.390; Wash. Admin. Code §§ 16-402-
015, -020.

63. Wash. Rev. Code § 15.13.430.
64. Wash. Rev. Code § 15.13.440.

65. There is a potential for conflict between this provision and
specific management guidelines that could still require coordina-
tion between agencies. The resolution of specific conflicts, howev-
er, is impossible to predict and beyond the scope of this analysis.

66. Wash. Rev. Code § 15.09.080.
67. Wash. Rev. Code § 76.06.040.
68. Id.

69. Wash. Rev. Code § 76.06.050.
70. Wash. Rev. Code § 76.06.060.
71. Wash. Rev. Code § 76.006.080.
72.  Wash. Rev. Code § 76.06.130.

73.  Wash. Rev. Code § 17.24.041. WDA may also acquire lands for
quarantine inspection stations and other pest control purposes.
Wash. Rev. Code § 17.24.121. It is unlikely that this authority will
be useful for ED/RR actions.

74. Id. Extant quarantines are listed at Wash. Admin. Code §§ 16-

470-010 et seq., 16-472 — 16-497.

75.  Wash. Rev. Code § 17.24.041.
76. Wash. Rev. Code § 76.06.050.
77. Wash. Rev. Code § 76.06.090.
78.  Wash. Rev. Code § 76.06.050.

79. Wash. Rev. Code § 76.06.130. Note that “forest health emer-
gency” is also a defined term that includes the introduction or an
outbreak of exotic pest species by threatening the “survivability” of
native species. Wash. Rev. Code § 76.06.020(9). The definition thus
appears slightly inconsistent with the conditions for declaration of
an emergency, creating a possible grounds for judicial limitation of
WDNR emergency declarations.

80. Wash. Rev. Code § 76.06.130.

81. Wash. Rev. Code § 17.24.091. This section could be read to
apply only to infested plants, leaving a regulatory gap for compen-
sation for the destruction of uninfested plants.

82. See Wash. Rev. Code §§ 15.08, 15.09.
83. Wash. Rev. Code § 15.13.447.

84. See Wash. Rev. Code §§ 15.08.180-15.08.210.
85.  Wash. Rev. Code § 17.24.091.

86. Wash. Rev. Code § 15.08.090.

87.  Wash. Rev. Code § 15.09.080.

88.  Wash. Rev. Code § 17.24.210.

89. Wash. Rev. Code § 76.06.060.

90. Wash. Rev. Code § 76.06.070.

91.  Wash. Rev. Code § 76.06.130.

92. Wash. Admin. Code § 222-30-010.
93.  Wash. Admin. Code § 222-20-075.
94. Wash. Admin. Code § 222-20-075.

95. “Incidental” applicators and, among others, forest landowners
applying pesticides manually are not subject to licensing require-
ments. Wash. Rev. Code § 17.21.200.

96. Wash. Rev. Code §§ 15.58.050, 17.21.150(15).

97.  Wash. Rev. Code §§ 15.58.150(1)(a), 15.58(2)(a).
98.  Wash. Rev. Code § 15.58.405.

99. Wash. Rev. Code § 15.58.150(2)(c).

100. Wash. Admin. Code § 16-228-1225.

101. Wash. Admin. Code § 16-228-1200.

102. Wash. Admin. Code § 16-228-1220.

103. Wash. Rev. Code § 17.21.415.

104. Wash. Rev. Code § 17.21.430.

105. Wash. Rev. Code § 15.58.090.

106. Wash. Rev. Code §§ 15.58.300(2), citing 15.58.150(1)(a)-(e),
17.21.220, 17.21.203.

107. See Wash. Admin. Code § 222-38. Note that WDNR regulations
are automatically superseded by WDA regulations where a conflict
arises between them in the pesticide context. Wash. Admin. Code §
222-50-040.

108. Wash. Admin. Code § 222-38-010.

109. Wash. Admin. Code § 222-38-020. Note that the aerial applica-
tion restriction exempts application of Bacillus thuringiensis (Bt),
a bacterium used to combat gypsy moth. /d.

110. Id.

111. Wash. Rev. Code § 17.24.007(19).
112. Wash. Rev. Code § 17.24.051.
113. 1d. 0
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